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Mail Stop Petition 
Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 

Sir: 

Firstly, pursuant to MPEP 711.03(c)(1)(A) and 37 CFR 1.181, Applicant hereby requests 
the withdrawal of the holding of abandonment of U.S. Patent Application 10/522,690 based on 
the failure to receive an Office Action. No fee is required. As shown below, all the 
requirements for the petition are provided herein. The detailed requirements for showing non- 
receipt of an Office Action as set forth in MPEP 711.03(c)(1)(A) are provided in Appendix 1. 
Appendix 2, Appendix 3, Appendix 4, and Appendix 5 show a copy of an envelope that appears 
to be stamped "RETURNED TO SENDER" and "NO SUCH ADDRESS," an informational 
sheet on the docket system, docket information for the instant application, and master docket 
showing all replies docketed for a period from February 11, 2008 to May 11, 2008, respectively. 

Secondly, it is respectfully submitted that the Patent Office erroneously held this case to 
be abandoned because the issue fee was paid on June 5, 2008, about three months before the 
Patent Office sent a Supplemental Notice of Allowance. The fact that the Patent Office sent a 
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Supplemental Notice of Allowance after the issue fee was paid plainly shows that the case was 
not abandoned at the time the Supplemental Notice of Allowance was sent. 

FACTS 

The Notice of Abandonment refers to Applicant's failure to timely pay the required issue 
fee and publication fee, if applicable, within the statutory period of three months from the 
mailing date of the Notice of Allowance, which had a mailing date of February 11, 2008. 
However, the Notice of Allowance was never received at the correspondence address of record 
and a search of the law firm's docket indicates that the Notice of Allowance was never received 
from the post office. 

Applicant was not aware of the Notice of Allowance mailed on February 11, 2008 until 
supplemental Notices of Allowance were mailed on May 12, 2008 and September 15, 2008 in 
response to a telephone call to the Examiner; both Notices of Allowance had mailing dates 
beyond the three month statutory period. Applicant promptly checked the Patent Application 
Information Retrieval (PAIR) system and retrieved the Notice of Allowance mailed on February 
11, 2008, which had attached a copy of an envelope that appears to be stamped "RETURNED 
TO SENDER" and "NO SUCH ADDRESS." See attached Appendix 1. According to PAIR, the 
Notice of Allowance was returned to the USPTO on February 26, 2008. Upon such discovery, 
Applicant immediately contacted the Examiner and promptly paid the issue fee and publication 
fee on June 5, 2008. 

RULE— MPEP 711.03 (c)(1)(A) requires: 

(i) [A] statement from the practitioner describing the system used for recording an Office 
action received at the correspondence address of record with the USPTO. 



2 



Application No. 10/522,690 



(ii) [A] statement that the Office action was not received at the correspondence address of 
record, and that a search of the practitioner's record(s), including any file jacket or the equivalent, 
and the application contents, indicates that the Office action was not received. 

(iii) [A] copy of the master docket report showing all replies docketed for a date three 
months from the mail date of the non-received Office action must be submitted as documentary 
proof of non-receipt of the Office action. 

PURSUANT TO MPEP RULES, THE REQUIRED INFORMATION IS HEREBY PROVIDED 

(i) The system used for recording an Office action received at the correspondence 
address of record with the USPTO is described herein. Specifically, our docket system is a 
reliable system for deadline reminders. The system keeps track of information in an organized 
manner and yields comprehensive records for all applications, including the application number, 
attorney docket number, the mail date of the Office Action (See attached Appendix 4 under 
"Action Taken" for the Action "Office action rec'd), and the due date for the response (See 
attached Appendix 4 under "Action Taken" for the Action "Response due"). 

(ii) The Office action was not received at the correspondence address of record, and that a 
search of the practitioners records, including any file jacket or the equivalent, and the application 
contents, indicates that the Office action was not received. In fact, PAIR indicates that the non- 
received Notice of Allowance was returned to the USPTO by the sender, see attached PAIR 
record. A search of the docket system reflects the fact that the Notice of Allowance was never 
received from the post office. Specifically, docketing information is attached for the instant 
application (see attached Appendix 4) and an informational sheet showing what occurs when a 

Notice of Allowance is received (see attached Appendix 3). When a Notice of Allowance is 
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received, the docket system is updated by putting in the deadlines for the issue fee and the 
publication fee. As shown in the docket information for the instant application with identifying 
information on the coversheet, there are no issue fee and publication fee deadlines listed for this 
application during the relevant time periods. 

(iii) A copy of the master docket report showing all replies docketed for a date three 
months from the mail date of the non-received Notice of Allowance is attached (see attached 
Appendix 5). As shown in the master docket, Office Actions were received, docketed, and 
updated as replies were filed in response to them, but the Notice of Allowance mailed February 
11, 2008 was never received from the post office for this application. 

Based on MPEP 71 1.03(c)(1)(A), the showing above is sufficient. Most emphatically, the 
circumstances clearly point to a conclusion that the Notice of Allowance was never received 
from the post office because the Notice of Allowance was returned to the USPTO on February 
26, 2008 by the post office as shown in PAIR and our docket system reflects that fact. 

Should any additional information be required, or should there be any other problems in 
the handling of the Petition, the undersigned patent attorney can be contacted by telephone to 
expedite those matters. 



Respectfully submitted, 




Elizabeth Q. Shipsides 
Registration No. 57,529 
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Customer No. 62274 

Dardi & Associates 

US Bank Plaza, Suite 2000 

220 South 6 th Street 

Minneapolis, Minnesota 55402 

Telephone: (612) 746-3005 



Please grant any extension of time necessary for entry; charge any fee due to Deposit Account No. 50-3863. 



I hereby certify that this paper is being transmitted electronically to the U.S. Patent and Trademark Office on the date shown 



CERTIFICATE OF ELECTRONIC TRANSMISSION 



below. 



October 6. 2008 
Date 
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L The showing required to establish nonreceipt of an Office communication must include: 

A. a statement from the practitioner describing the system used for recording an Office 
action received at the correspondence address of record with the USPTO. 

1 . The statement should establish that the docketing system is sufficiently reliable. 

2. It is expected that the record would include, but not be limited to, the application 
number, attorney docket number, the mail date of the Office action and the due date for 
the response. 

B. Practitioner must state that the Office action was not received at the correspondence 
address of record, and that a search of the practitioner's record(s), including any file jacket or the 
equivalent, and the application contents, indicates that the Office action was not received. 

1. A copy of the record(s) used by the practitioner where the non-received Office 
action would have been entered had it been received is required. 

2. A copy of the practitioner's record(s) required to show non-receipt of the Office 
action should include the master docket for the firm. 

C. That is, if a three month period for reply was set in the nonreceived Office action, a copy 
of the master docket report showing all replies docketed for a date three months from the mail 
date of the nonreceived Office action must be submitted as documentary proof of nonreceipt of 
the Office action. 

D. If no such master docket exists, the practitioner should so state and provide other 
evidence such as, but not limited to, the following: the application file jacket; incoming mail log; 
calendar; reminder system; or the individual docket record for the application in question. 

II. The showing outlined above may not be sufficient if there are circumstances that point to a 
conclusion that the Office action may have been lost after receipt rather than a conclusion that the Office 
action was lost in the mail (e.g., if the practitioner has a history of not receiving Office actions). 

HI. Evidence of nonreceipt of an Office communication or action (e.g., Notice of Abandonment or an 
advisory action) other than that action to which reply was required to avoid abandonment would not 
warrant withdrawal of the holding of abandonment. Abandonment takes place by operation of law for 
failure to reply to an Office action or timely pay the issue fee, not by operation of the mailing of a Notice 
of Abandonment. 
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